
Clarkburg Town Center –
Wolations Hearing

October 25,2005

.‘ Introduction

■ Clarkburg Town Center Adviso~ Committee

.

.

.

Re resents the r~idents of Clarkburg in seeting the faithful
[ad erence to Board-a roved plans for Clarkbur Town

1P ~~ ICenter, in order to ful I I the vlslon and intent of t e Master
Plan and Project Plan.

~WC expects the Board, through appropriate findings,
mnctions, remedial and compliance orders in this case, to
contribute to healthy change to the current development
chmate in Montgomey County.
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‘ Clarksburg Town Center Planning
.

, Approved Documentation

. Master Plan

. Projed Plan

, Prelimina~ Plan

■ Site Plan Phase I

Otiber 25, 2005 Prepati @ ~UC 3

‘, Clarksburg Town Center Planning

.,

■ Optional Method - ~ 59-C- 1O.3. 1

, Planned retail center

I Higher densiw residential
■ Developer provides public facilities and amenities

over and above APFfor projed - S 59-C-1O.3.9
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‘ Clarksburg Town Center Planning
-.

■ Specific development standards were set

I Clearly defining constraints

I Ensuring compliance with Master Plan and Projed
Plan vision

■ Ensuring scale and compatibility with historic
distrid

. NO ambiguity

t

.,, ~C Planning - Development Standards

. The development standards for ~C were ap roved by the
I “Ward in the ProjW Plan, and reinforced in t e Prelrmlnaw

Plan:

Mth tie Proj@ Plan and Pmfiminav Plan OPinio:s$o;fi~,,that the
. Proja Plan ISme ‘Sundeflvina development a

Through Condition #14, the Wr::~mab:~ each of the
. Development Standards as “MU e

. “Prelmina~ Plan 145W2 is &~ytititoa”dint:dew;+: ”wn
the continual vahdty of Proje Plan No. 9-94004. .Ea~ ~
wndition, and reau irement *t foti in the Prel[mlnaT an and
%ojectPlanare de~min~v M e Plannina eoati to be
ewntial mmoone n~ of tie aDDMVadolans and am.

km, not a~mabsallv saverabl e.” (mfimlmvPbnOdnlm,Wti

. These clear development standards were then incorporated into
Site Plan Phase I

Otiokr 25, 2005 PEW& by-C 6
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.,’, Clarksburg Town Center Planning

“.

■ Site Plan Phase I – Condition #38
. Based on scope of Site Plan Phase I, Board

envisioned staff level changes - minor in nature -
Condition #38 is reflective of that

- Staff adopted a managed process (DRC and
documentation) to accommodate Condition #38

■ Process never intended to allow for changes that
would alter Site Plan or Projed Plan requirements

‘ Clarksburg Town Center Planning

. .
. ~ndition #38

. Condition #38 mnnot k interpretedto providemore authorim
than mn lawfully be delegatedto the Shff by the 8oard

m Delegation is limited by the definition of “Minor AmendmenV as
contained within the Zoning Code:
. A minor amendment is an amendment or revision to a plan or any

findings, conclusions, or conditions as=iated with the plan that
does nti entill matters Mat are fundamental determinations
assigned to the Planning 8oard, A minor amendment is an
amendment that does not alter the intent, objtives, or
reau iremenw expres=d or im~sed by the Planning 8oard in its
review of the plan. A minor amendment may be approved, in
writing, by the Planning 8oard staff. Such amendments are
deemed to be administrative in nature and con~rn only matters
that are not in wn~ti with the 8oard’s prior ation.

4



‘ Clarksburg Town Center Planning
—

■

■

■

Why can’t the Commission simply decide what is a
minor amendment and not?

When there is something major happening the Board
must look at the interrelatedness of what is being
changed versus what is not being changed

There may be many effects and all need to be
considered and processed and the public is entitled
to voice its opinion on the proposed change and its
effects

‘ What happened with ~C development?
.-.

. Inherent conflicts
■ Development constraints

, Time consuming aspect of major amendment
process

. Market conditions/drivers

I Profit motive

Wkr 25,2005 P*Pati by-C 10
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‘ What happened with ~C development?

■ Developer solution

I Abandon approved standards and plans in favor of
their own plan (Developer Map)

■ An established history of non-enforcement of site
plans gave developers comfort that any problem
that emerged could be patched over after-the-fad
with paperwork

Odokr 25, 2005 Prepati ~ ~~c 11

‘ What happened with ~C development?
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‘, What is the impad?

. Interrelated web of issues:
■ Fundamental design changes

I Major changes to blocks

■ Removal of essential Plan features

I Resultant development tindards violations, and
other related problems

■ Creating “confusion” of records where none

should exist

~ober 25,2005 *w& w mac 13

‘ How do they do it?

= General methodology
■ Pitch one thing to the Board and to the public, to

avoid resistance;
. Reinterpret development standards and change

whatever they desire to change afier approval is
granted;

= Proceed to develop according to their own wishes
(without fear of detection...or true enforcement if
detected);

. Mislead stiff through inclusion of alterations
within unrelated documentation;
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I

,‘ How do they do it?
—.

■

Incorporate alterations atier-the-fad into previously
approved or yet-to-be-approved documentation;

Misrepresent to the 8oard regarding prior approvals
(&ample: October 6~ hearing and positioning of
MPDUchanges via Februav 10, 2005 Manor Home
hearing);

and, finally, if all else fails...

Submit proposed Projed Plan amendment to “make
clear the development standards”

I Wkr 25, 200S Pwpati by -C 15

‘ Examining the process

■ ~te Plan Phase I – Murphy Grove area
(Originally pati of lB, later deemed “Phase
1B3° by the developer)

I Wber 25,2005 Pm@r@ bym~C 16

8



,‘, Examining the process
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‘ Examining the process
L.,y

■ Building types and locations changed

■ Streets added, removed, or repositioned

■ MPDUcount reduced from 40 to 10 in this area

■ Ameniv features removed

■ Grading drastically changed from approved grade

■ Environmental imps@

This is not a minor amendment!

.‘, Examining the process - Phase 1B3

. .

Phase 1B3 was created by the developer with
the intent to enable major changes to the
Ste Plan without appropriate review and
approval by Board and public

How did they do it?
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‘, Examining the process – Phase 1B3

‘, Examining the process – Phase 1B3

@]M-. ---.
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‘ Examining the process - Phase 1B3

■ Clark Wagner’s signature appears on an “approved”
Site Plan “minor” amendment incorporating major
project changes:
. Revised development standards

. Housing ~pes and Ioation changes

. Street changes

. Grading changes

. Ameni~ feature removal

■ Developer did not execute the certificate, rather it
was executed by an agent of Bozuto

‘, Examining the process - Phase 1B3
..—

Approved Standards -
Ste Plan Phase I

u--—.——:
, ~_—-=-..2

==---- ;
==---

--bA-..Em ---- “$:==T---------- “-— ----

Altered Standards -
Ste Plan Phase 163

C
-p.-._..
&-------~--.=\=.=------,E~---=-!-.-. -..-.--,.

. + ?- T.-
[3?--.,.
:3=-=.2..-?:*-- -,=
‘g~=,=- :
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Examining the process - Phase 1B3
—

■ Alterations to 1B3 area showed up previously,
on the Phase 1B2 “minor amendment” to set
the stage

Onober 25,2005 Prewrti by nac 25

.‘ L Examining the process - Phase 1B3
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Examining the process – Phase 1B3

■ Alterations to 1B3 area showed up as early as
March, 2001, on the Developer’s Map

Wkr 25,2005 Premr& by ~UC 27

‘, Examining the process - Phase 1B3

Wkr 25,2005

J

28
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‘ Examining the process – Phase 1B3 “1

‘ Examining the process - Phase 1B3

Develo~er ex~loits the system, obfuscates
information, and confuses the-staff

Oaober 25,2005 wePati by ~~C 30
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t Fraudulent and Dubious Documentation –
Examining “Minor” Amendments

_..

■ Developer first invents sub-Phases where no
sub-phases are necessay

■ The subPhases are used to facilitate “Minor”
Amendments

■ The sub-Phases later become a vehicle for

obfuscation

I Fraudulent and Dubious Documentation –
Examining “Minor” Amendments

,.
.

.

.

.

.

.

.

.

vp[~~~~1(March, lggg)
. Phase lB

Amendment 1B2 (Au ust, 2001)
%*No&tion of Phase 1 1 appea~

Site Plan Phase II - Board Opinion (June 17, 2002)
. 1-2 Phaxs

Amendment Phase 1B3 (Odo&r, 2002)
Amendment Phase 1A (May, 2003)
Pool & PlazaAmendment (November, 2003)
Site Plan“Signature Set” (Odokr 14, 2004)
. Phase2A
. Phase2B
. Phase2C
. Phase2D

Manor Home Amendments (Februa~ 10, 2005)

I Otikr 25,2005 PEpati w mac 32
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I Fraudulent and DUMOUSDocumentation –
Examining “Minor” Amendments

Otiober 33

1 Examining “Minor” Amendments –
Phase 1A

.,”
= “Approval” date - May 30,2003

■ According to a letter from Todd Brown, Unowes &
Blocher, dated 5eptember 7, 2005:

. “...the Salon 1A Amended Signature Set incorporated rear
loaded townhomes with detached garages:

. “~is modification also provided the opportuni~ for at least
two of the UUC principal spokespersons to purchase their
homes on General Store Orive and Ebenezer Chapel Drive.
me purcha~ units are townhomes with rear loaded
detached garages. ~ese units did not even exist on the
1999 Site Plan the ~~C seek to enforce...”

1 Wber 25,2005 Pepared by ~UC 34
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1 Examining “Minor” Amendments -
Phase 1A

x,

I Examining “Minor” Amendments -
Phase 1A

■

■

■

■

Plat submission – August, 2002

Km Shiley contrad - January, 19,2003

Permit application - February 25, 2003

Amendment approval - May 30, 2003 I

kr 25,2005 Prewti b mac 36
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1 Examining “Minor” Amendments –
, Phase 1A

Approved change did not enable Km Shiley
to execute her contract

Contract in January, 2003 was based on
current configuration (Shiley not adwsed that
only a different configurationwas approved
at that point)

Approval was presumed by developer and
builder

O&kr 25,2005 Prepati by mmC 37

t Examining “Minor” Amendments -
Phase 1B2

.“ ,

■

■

Phase 162 approval date: August 3,2001

Several Plats were Dre~ared and submitted in
Februa~ of 2001, including Plat #’s:

● 21971
. 21972

. 21973

. 21975

(A~ve referenmd Plat R=ords show a ~ard approval date of
April 12, 2001.)

Note mere IS no mal PhaE lB1...it was me~ly ceati whendwelo~r -fled
applylngtie labelof lB1 m the ama nti amendd by 1B2and lm,

tiber 25,2005 PEwr& b Ouc 38
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1 Examining “Minor” Amendments –
Phase 1B2

.—
.

■ Blocks were well thought out in originally
approved Site Plan

■ Developer so drastically revises blocks that
new blocks are unrecognizable and are
renamed (i.e. Block K becomes Block C and
so on)

■ Based on complete changes of the blocks, the
Plan should have been presented to the
Board for review

Mokr 25,2005 Pwpa& @ amc 39

1 Examining “Minor” Amendments –
Phase 1B2

. .

40
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1 Examining “Minor” Amendments –
Phase 1B2

I Examining “Minor” Amendments –
Phase IB2

—
..

■ Original Block “K - Phase 1B2 Block “V
. Revised housing type and Iution

. Increasedsinglefamily homesfmm 4 to 6 in the mw at Clarks
Crossingand SugarMew

. Blockbaomes three sidesof singlefamily homesfacing street,
versussmallgroupingsof townhomesat right anglesto each
other with Iml parks

. Revised stree~ and alleys
. NarrowedPiedmontTrail Road
. NarrowedSugarMew Driveto 2& (shouldhavebeen3& with

parkng on both sidesfrom Street“F” be~een Street“E” and
belowmatchhne)

. Eliminated cou~ard feature amenity (klow Street “E”,
across from Sugar Mew Drive)

O~ber 25,2005 PreWr@ by HUC 42
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i Examining “Minor” Amendments –
Phase 1B2

■ Original Block “V – Phase 1B2 Block “D
. Reduced park ameni~ from 2.4 acres to roughly 7,500

quare feet – More than a 90°A reduction in size

■ Original Block “0” – Phase 1B2 Block “E
. Originally 14 single family homes with a .3 acre park

. Becomes 5 single family homes and 24 townhomes with a
drastically reduced green area (including park parcel
reduced in size by 250A)

. 5 single family homes are platted into HOA park (inclusive of
a street)

Wber 25,2005 Prewr4 byCrUC 43

1 Fraudulent and Dubious Documentation –
Site Plan Phase II

Board Opinion - June 17,2002

“Signature Set” - Odober 14,2004
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I Fraudulent and Dubious Documentation –
Ste Plan Phase II

--

■ Development Standards Deviation:

. As presented at the DRCmeeting, CPJ and Developer-signed
copy of Phase II (November, 2001), contains the approved
data table

. Staff reprt copy (May, 2002) of unsigned Phase 11contains
data table with all categories as previously approved, but
changesRearYard Setback definition to “AS Shown”
(Alteration is NOT rolled out in the repoti)

. R&ord is devoid of evidence that the Wrd ever intendd to
relax the approved standards

Otiokr 25,2005 PreWti b ~WC 45

1 Fraudulent and Dubious Documentation –
Site Plan Phase II

,.. ..+

= Development Standards Deviation:

■

✎

Phase II “Signature Se~ contains a data table that
assimilates the “AS Shown” definition for Rear
Yard Setback

Phase 11“signature se~ completely eliminates the
building height restriction, but retains the
accessoy building height restriction

23



I Fraudulent and Dubious Documentation –
Site Plan Phase II

■ s59.D.3.23(a)
● “A plan of the proposed development including

the... height... of all strudures.”

■ A Site Plan without principal building height is

an incomplete, illegal plan

Fraudulent and Dubious Documentation –

,1, Site plan Phase II

. Phasing and =p-tions

. Planning Board Opinion, Gndition #2 (pages 2-3):

“W@in 90 da s afier the date of the plannin bard’s o inion, the
Y? ~grading p~n for theaPPllGnt shal rovlde MCPSwth a propo

%hool site to a low for =hool con=tilon...”

Odober 25, 2005 PEWA by -C 48
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1 Fraudulent and Dubious Documentation –

.:..,. Ste PlanPhase II

.“.

m Phasing and Expeditions

The Board Opinion anticipated Signature Set at
roughly 180 days post opinion issuance

The Board provided for 2 phases only

The Board provided opportuniw to bring the
matter back to the Board pursuant to unresolved
issues with Par~School site

SP~ ~~hiht W? as prepared in Februay, 2003,
and executed on October 14, 2004, showed only
one phase for all residential in Phase II

Odober 25,2005 PrePati by~~C 49 I

1 Fraudulent and Dubious Documentation –
9te Plan Phase II

■ Despite all requirements and provisions, the
developer platted prior to O@ober 14,2004
. 19 Plat Records comprising 78% of the Phase II

residential units (383) were approved prior to
October 14,2004

■ Worse yet, 187 houses were permitted prior
to Odober 14, 2004 and 63 fully built and
transferred to private owners by that date

~ober 25, 2005 PrePar& by ~~C 50
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Fraudulent and Dubious Documentation -
...1. Site Plan Phase II

.

■ Newland explanation:
■ CPJ Ietier (June 30, 2005):

. “.,, based on a discussion that occurred prior to
r~ordation of the plats between Wynn Witthans, Wayne
Cornelius, Nchard Weaver and [Les Powell]. At that
time, staff qreed that buse of unresolved issues that
were completely beyond the mntrol of our client
between the Park Department and Montgomey County
Public Schools mncerning the ParuSchool site within the
Town @nter Communi~, staff would allow the plats to
proceed to r~ord.”

I Otiober 25,2005 kpam byCrmc 51 I

1 Fraudulent and Dubious Documentation -
Site Plan Phase II

■ First Plat Record was submitted for
processing in July, 2002

■ According to Les Powell, the conversation
with staff took place prior to that date

■ This explanation makes no sense in light of
the Board Opinion and the correspondence
referenced by Newland (beginning May 20,
2003)

~kr 25, 2005 kpati byWC 52
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1 Fraudulent and Dubious Documentation –
Site Plan Phase II

. .

■

■

Developer action makes no sense in light of
the Board’s authority to decide when record
plats are recorded - ~50-37(b)(2)

Staff does not have the authori~ to waive
requirements under ~59-C-10,3.l l(a) (RMX
Optional Method development requires an
approved site plan)

~kr 25, 2005 Pwpa& b mc 53

1 Fraudulent and Dubious Documentation –
., Site Plan Phase II

.. .

■ Why would experienced counsel rely on an
oral representation for a highly questionable
approval to proceed with development?

■ Proceeding with development without an
approved site plan was not only unlatiul, but
it jeopardized the property rights of innocent
third party purchasers

Odober 25,2005 Prep,& & mac 54
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1 Fraudulent and Dubious Documentation -
,. Site Plan Phase II

-.

■ Site Plan Discrepancies – Unit Types

SFD TH MF Totil

Site Plan Opinion 153 202 132 487

~te Plan “S9nature Se~ 151 204 132 487
Developer Map 141 228 128 497

i Fraudulent and Dubious Documentation –
,, Site Plan Phase 11

■ Site Plan Discrepancies – As-built units not as
shown on “signature” Site Plan

■ Block G: 4TH and 3 SFD becomes 5 TH and 2 SFD

. Block A: 7TH becomes 8 TH

. Block A: 9TH w/4 MPDUSbecomes 8 TH with O
MPDUS

. Block R: 5 SFD becomes 4 SFD

. Block M: 3 SFD becomes 5TH

O&kr 25,2005 Prepati by ~~C 56

28



t Fraudulent and Dubious Documentation -
Site Plan Phase II

‘.

s Site Plan Discrepancies – To-be-built units, as
shown on Developer Map
. Block N: 7TH becomes 8 TH

, Block N: 5 TH becomes 6 TH

. Block N: 5 SFD becomes 9TH

Odober 25,2005 PEMM by ~UC 57
I

1 Fraudulent and DUMOUSDocumentation -
Site Plan Phase II

,,..,

■

■

■

How will Newland justi~ these actual and
planned changes in the “Signature Set?

Condition #38?

Not only is it not valid, it does not appear in
the Phase II Opinion or SP~

Wber 25, 2005 PwPr4 by ~~C 58
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0 Fraudulent and Dubious Documentation -
Pool & Plaza “Amendment”

■ Eve~hing about this “amendment” is
irregular

i Fraudulent and Dubious Documentation -
Pool & Plaza “Amendment”

.,.
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1 Fraudulent and Dubious Documentation –
Pool & Plaza “Amendment”

Wk. . . . . . . . . . . . . . . ., 61

1 Fraudulent and Dubious Documentation –
Pool & Plaza“Amendment”

,,

‘E
1= —

, _-..
——

.,- ‘E”
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1 Fraudulent and Dubious Documentation –
Pool & Plaza“Amendment”

Wkr 25,2005 Pwpati w m@c 63

t Fraudulent and Dubious Documentation –
Pool & Plaza “Amendment”

32



1 Fraudulent and Dubious Documentation –
Pool & Plaza“Amendment”

~~.

■ Pick your date ... it doesn’t matter, all PRIOR
to Odober 14, 2004 ... all apparently without
an approved Site Plan!

Otiober 25,2005 Prepati w ~mc 65

‘, Fraudulent and Dubious Documentation
.....

Odober 6ti Hearing – We advised the Board
that the developer was building to their own
plan

Today, we showed you how they did it:
■ Broke down appropriate phasing into confusing

sub-phases
. Flooded the staff with changes to a well thought

out and carefully designed plan
, Made changes that were not described to the

Board or staff as changes so that the impacts of
those changes were never evaluated

Ouober 25, 2005 Pwpati by ~C 66
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.’, Fraudulent and Dubious Documentation,..
,,,.. .’,

■ Once you discount the staff-approved
changes, and focus on what the Board
approved after careful consideration, there is
no confusion,

■ There is a straightforward development plan
and even more straightforward development
standards – that the Board approved and the
public expected to be implemented.

Wkr 25,2005 Prewrti by UUC 67

‘ Plat Records

.

.

Multiple alle ays have been pla~ed incortily. Following are
Yexamples o sp&Ific plat records highlighting this issue:

Phase Plat # Area
1A 22355 Allev at Ebenezer Chapel
lB 21971 Alley behind Sugar Mew
2A 22S37 Alley behind Murphy Grove
2A 22533 Alley at Short Hills
1A 22367 Alley at Public Hou&
2B 22632 Alley at Burdette FOreSt
lB 21973 Alley at Clarkmeade
lB 21975 Alley at Sugar Mew
2A 22534 Alley at Clar~meade
2B 22631 Alley at Burnside Place

Issues surrounding change to platting t=hnique

34



I Removal of Essential Plan Features –
Pedestrian Mews and “O” Street

■ Mews not originally on the Projed Plan, but
important enough to be noted in the Phase I
staff report as an amendment to the Projed
Plan :

. “,,.Themews contins siting areas and tio large lawn
panels and @nndng walks, linking the church with
the Town ~uare. The si~ng area closest to the Town
Square includes a trellis and a memorial to John Clark
with the use of found headstones from the family grave
site. The mews develops a visual and walkable
axis between the chumh and the Town ~uara,
highlighting these signifi-nt features of the
exi%ng and proposed development:’

O&be, 25, 2005 Pmwr& by ~WC 69

1 Removal of Essential Plan Features –
Pedestrian Mews and “O” Street

.
. .

■ There is no dispute that the Mews and “O”
Street were changed without Board approval.

■ If Board approval was necessary to add the
Pedestrian Mews, why wasn’t Board approval
necessary to remove it?

= “O” Street was an essential perimeter street,
was intended to provide parKng and access
to the historic church, and was helpful to
define the Pedestrian Mews.

35



I Removal of Essential Plan Features –
Pedestrian Mews & “O” Street

■ Newland justification for change:

■

✎

m

m

Hedgerow preservation

Increased recreation space

Reduced curb CUB

Reduced impervious sutiaces

1 Removal of Essential Plan Features –
Pedestrian Mews & “O” Street

-.

■ Were Newland’s goals realizable?

, Were they a reasonable trade-o~

■ No evidence exists to indicate that staff made
such an evaluation

■ We are certain the Board never made such an
evaluation – it was never presented to them
for decision

■ We are also certain the public never had any
input into the decision

Otiober 25.2005 &mr& by ~C 72
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1 Removal of Essential Plan Features –
Pedestrian Mews & “O” Street

-
. .

Mokr 25,2005 P~paEd byumC 73

1 Removal of Essential Plan Features –
Pedestrian Mews and “O” Street

.,

■

■

■

me sparse record of DRCevaluation of the Phase 1A
Ste Plan, in a 40-minute meeting, provides no
evidence of any consideration of these issues.

Even if such an evaluation took place, it cannot
substitute for the considered judgment of the Board
in a public hearing process.

In the end, all Newland can point to by way of Board
approval is the Chairman’s signature on a subdivision
record plat that in no way highlights the significant
change.

Wokr 25, 2W5 PrWa& W =~C ?4
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Removal of Essential Plan Features

■

9

Several plan features have been quietly
modified or eliminated in various sub-phase
“amendments”
. Amphitheatre (added at site plan w/removal of

street)

I Town Center basin permanent pool

, Hilltop Oistrict basin permanent pool

Other plan features, according to the

Developer Map, seem to be headed for
removal as well

Otiober 25, 2005 Wamd N ~~C 75

‘ Grading Issues

Specific grading was approved for Site Plan Phase I
(containing both natural grade and intended
modifications to natural grade)

In Amendment 1B3, the developer misrepresents the
“natural grade,” using altered grades (2’-15’ higher)
rather than the original natural grade from approved
Phase I

No mention is made of grade alterations

Other areas of the Droiect (such as the qreenway area
adjacent to Overlook @arkDrive) also a~pear to have
significantly altered grading

~ober 25, 2005 Pwwr& by~~C 76
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‘ Grading Issues
,..,

■ Letter from Doug Duncan (August 18, 2005) in
response to Mr. Robert Roddy:
. “...conditions pla~ on the site layout approved by the

Planning Board typimlly set limits on the changes to the
existing Iandforms. If the site is within sensitive areas such
as stream valleys or valued forested areas, the Planning
Board normally hmits grading so that these areas are
preserved in their natural state.”

● June 25, 2004 memo from Mark Pfefferle,
Environmental Planning Staff
. Identifies Newland’s historiml failure “to clearly identi~ the

grading and off site improvement that are ass~iated with
the development of this site.”

.‘ Grading Issues

39



,’ Grading Issues

79

‘ Grading Issues

40



‘. Grading Issues

Revisions to the grade have had an
interrelated impad on the aesthetic,
funfional, andenvironmental aspe@ of the
projed.

‘, Environmental Concerns

,,
● June 25, 2004 memo from Mark ffefferle:

. Rmmmendd to Wynn Wltthans that futiher development
(Phase 111A)be held to assesscomplianw with “Guidelines
for Environmental Management in Montgome~ County”

, Newland needs to “clearly identi~ all soil and erosion
mntrols.”

. DEP“concerned with the amount of sediment entering the
Town @nter tributa~,..sediment loadings overwhelming the
tributav”

, Impervious surface issues
■ SWM facilities - atier construdon adjustments
■ ~UC has discussed the obsewed environmental

impa~ with staff

41



.’, Environmental Concerns

83

‘ Environmental Concerns

Otiobe w
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‘ Environmental Concerns
:::,

85

,‘ Development Standard Wolations

, ,.”
■ The developer submits to the staff, in March of 2005,

a proposal for Projed Plan amendment.

■ Among the reasons for the Projed Plan amendment:
. “to provide a clear setof development standards applimble

to the proje&’

■ Developer intent? To amend the approved standards
to cover all of their previous violations

■ Done to ratifi NOT clarifi

43



‘. Development Standard Molations

Approved Standards - Propo4 Standards -
Ste Plan Phase I Projti Plan Amendment

/

-_-_=_
~.--
--- 7:; :,---- . - - -’~== - . .
----- .:
-----:: :: I

-—.---,

t Development Standard Wolations –
Streets &Alleys

...,,
.

.

.

.

Road tinstrution Cole, Cha ter 49, Aticle 11. Section 49-

i\
/ ~~esidential street340 1) provides that the WI th of a tetia

(w IC most of the internal ~C streets are ISas follows:

Two-wav tra~c One-wav traffic
Wght-of-way 27’ V 21’ v
Pavement 26’ 2W

For alleys, ~ 49-34(g) provides that the paved sutiace must not
be less than 16’.

SuMivision Ordinance dms not vay these standards for Ste
Plan approval. ~ 50-26(h)

Our review of the Phase I Site Plan (Sheet A discloses that it
Jwas approved in conformiW with these stan atis.
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Development Standard Molations –
.,1, Stree& & Alleys

_-

I Development Standard Molations -
StreeW & Alleys

I

. . . .

tiuh,r

90
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Development Standard Molations -
..1, Net Lot Square Footage

‘.

. me Projed Data Table
sp~ifies that the net lot
area for single-family
dwelhngs is 4,000 sq. ft.
me table itemizes the lots
noted by ~~C to be
substandard:

Mober 25,2005 Pmpar4 W ~~C 91

I Development Standard Molations -
Rear Yard Setback

-..—...
:,~:..,.

■ Approved standards:
■ Townhouse-20’
. Sngle Family-25’
= Multi-Family-10’

Omkr 25, 2005 Prewrti W ~~C 92
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Development Standard Molations –
‘ Rear Yard Setback (SFD)

~UC finds 34 SFD violate
the 2Y Rear Yard requirement

~okr 25,2005 PEpar& by -c 93

1 Development Standard Wolations –
Rear Yard Setback (Townhomes)

—..

~~C finds 74 Townhomes violate the
2W Rear Yard Requirement

*---.T—m

Wber 25, 2005 P.pti w flat 94
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Development Standard Molations –
..l Rear Yard Setback (Multi-family)

-—.

U~C finds 7 Multi-family units
Molate the lW Rear Yard requirement

1 Development Standard Molations –
Minimum Distance BeMeen End Buildings

—

■ Approved shndards:
. Townhouse - 2W

. Multi-Family - 3W

-
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“~
Development Standard Molations –
Accessory Buildings ‘/0 Yard Coverage

.

.

.

.

Accesso~ buildings must not cover more than 50% of rear
yard

mere would be many violations, mcept that we counted
driveway aprons – even though they are impewious surface
and do not contribute to the spaciousness of the rear yard

We question whether the Board intended the standard to
give credit for driveway aprons within the rear yards

If the staff aarees with us on this Doint, we will do additional
calculations ;O provide a comprehensive violation list

OaO&r 25, 200S Pm@@ by~WC 97

....’ Height Wolations

■

■

■

~CAC has submitted an annotated copy of
the developer’s (CPJversion) of project
height Violations (Attachment 6 to the October 18,2005
Letter)

UCAC agrees to the 491 number as the
correct unit count

Multi-Family
I CPJ finds 35 of 48 units in violation
I ~~C finds 36 of 48 units, including Bozuto

Bldg. #2, in violation
= ~~C also finds increased height violation on

16 of 35 units (u$)$$;J;sa~wn data)
Otiober 25, 2005 98
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Height Molations
—.

. .

■ Townhomes
.

m

.

CPJ finds 272 of W3 units in violation

~CAC finds 306 of 43 units in violation

~CAC also finds increased heiaht violation on
27 of the 272 units CPJ found ii violation (using
CPJ’Sown data)

Otiokr 25,2005 Prepred by~~C 99

‘ Height Molations
.-

. .
■ Measurement methods - Average Ground Height

■ CPJ used an “average ground height” to measure
32 units, based on a consideration of units being
more than 35’ from the street

= According to DPS,the closest street (even if an
alley) can and should be used for measurement if
within 35’

I All units listed by CPJ to be more than 35’ from
the street are, in fact, within 35’ of a street or
alley
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‘ Height Molations

I ■ Measurement methods - Terracing

■

DPSpolicy is to give no terrace unless the terrace
is a natural element in comparison with adjacent
lots

The Board of Appeals determined independently
that this was an appropriate guideline for defining
a terrace, as found by the Court in Siegel v
Montgome~ Coun~, Case #1321, Sept. term
2004 (May 26, 2005)

CPJ applied a terrace credit for 30 units where it
was unjustified

Height Molations

Oaober 25,2005 &pad by WC 102
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Front Yard Setback Wolations

■

■

■

■

Previously adjudicated

Staff Report -102

CPJ – 97

~WC did not investigate ttis discrepan~

I ~ber 25,2005 Prepar& @ ~~c 103

..’, Grandfathering of Units

m

May 31, 2005 – CraWr offers buyem under
contract the opportuniw to cancel with full refund

Builders should not be allowed to initiate construction
on anything in violation afier they were on notice of
the tisk of going forward

~~C would like to examine the legitima~ of
contracts that builders claim establish grandfathering
rights

Board made clear on July 7ti that grandfathering
would not extend beyond building height and front
yard setback.
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‘, MPDUVolations

.::

■ SitePlanPhaseI wasapprovedin March,1999
■ SitePlanPhaseII was approved in May, 2002

■ Developer went to DHU with a very different
phasing schedule from that approved by the
Board

Otiokr 25, 2005 PEWr4 by ~UC 105

..’ MPDU Molations

■ Developer Wolations (subjed to DH~
jurisdiction)

■ Developerfailedto enterintoan agreementwith
DH~ prior to May 31, 2002. All plats and permits
prior to that date were in violation of Se&Ion 25A-
5(b).

. Developer submitted a phasing plan to DH~
(Exhibit A) that was not based upon the previously
approved Site Plan phasing.

. In the same month (May, 2002) that the developer
presented to the 8oard a Phase I of 768 units, and a
Phase II of 487 units, the developer then advised DHCA
that Phase I consisted of 457 units, and invented a
Phase III of 356 ~~&4 ~ mac

Otiober 25,2005 106
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‘ MPDU Molations

■ Developer Molations (subjed to DH~
jurisdi~on)
= Even if the DH~ phasing plan were valid, the

developer departed from Exhibit A construdlon
schedule without prior DH~ approval

● Davidson letter of Odober 11, 2005 confirms that
Newland is in violation

Wober 25,2005 &pad w flue 107

‘, MPDU Wolations
.,.........

■ Developer Volations (subjed to DPS
jurisdiction)

= Developer sought and obtained building permits
from DPSbefore entering into the MPDU
agreement with DH~ (on May 31, 2002).

. In Pha* lB alone, 109 building ~rmits were applied for

. ~is violates =on 25A-5(b)
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,,’ MPDU Molations

. M-NCPPCRole

.

.

.

.

Site Plan designates MPDUImtions

SP~s ecifies that the Site Plan and R@ti Plats must identify all
PMPDU O~tiOflS (SPW~l~t B- a 7)

1995Site Plan Guidelines for Projects Containing MPDUS,Guideline
16.-..
“Cleady state cmthe record plat that the site~rovides MPDUS,the
lmtion of which am shownon the site plan.

-on 50-36(d)(2) Subdivision word plat must show the
following items, as apphcable in each case:

. Salon 50-36(d)(2) t -

“Any other elementfor inclusionon the recordplat
must be authorizedby law, regulationor Planning
~ard GuUehne.”

Otiober 2S, 200S mpati b mac 109

‘ MPDUMolations

.-;.
■ Developer Wolations (subjed to Planning Board

jurisdid[on)

.

.

.

Eve~ plat record fails to clearly state that the site provides
MPDUS,the Iomtion of which are shown on the Site Plan

Eve~ record plat fails to show which lots are MPDU
Iomtions

DevelODer failed to build MPDUS in the locations as–.,
designated on the approved Site Plan for Phase I

. Unauthorized changes in phasing and unit types resulted
in elimination or relomtion of MPDUSthroughout the
Project

Otiober 25,2005 WPa& by Cr~C 110
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.‘ MPDU Molations
-...

■

■

■

We agree with the Board discussion during the
October 6ti hearing, that verbal approval to change
MPDU locations is unacceptable

Current developer plan reflects an uneven
distribution:

. Pha~ I = 8.4°A

. Pha~ 2 = 25.60/.

. Phaae 3 = 17.5°A

. G~raphiwlly imbaland:
. WeX ~de ~own Square) - 50Y. greater MPOU

mnentration

MPDUSwere the vidms of the recess that ignored
?interrelationships of approved Pan elements as

unauthorized amendments were made

‘, Quali~ of Amenities

.,

■

■

Localized amenities are insufficient,
unattractive and appear as an afterthought
rather than effectively designed to sewe the
community.

Mth multiple, unauthorized Plan changes, the
focus is on the income-producing elements
(the Knd, location and number of dwelling
units); Quality or meaningful integration of
amenities is secondary

Otiober 25,2005 PRpaEd by ~WC 112
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‘ Quali~ of Amenities

The develo er alleges that they have provided a
P“significant y greater number of amenities of higher

quali~ than refleded on the ori inal approved
%plans.” (Newland Letter Septem er 7,2005- Page 5)

How would ~~C, the Community, OR the Board
know? The Board was not given oppotiuni~ to
assess the changes and the public was not given an
oppotiunity to provide input

~~C a rees with the Staff Re ort (Attachment 1-
% !Page 7) t at there are “unmista able deficits in

recreation for almost every a e group, but
?particularly for teens and adu ts.’

Odober 25, 2005 Pmwrd by ~UC 113

,:’ Quali~ of Amenities

114
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‘ Quali~ of Amenities

115

‘ Parking Wolations
..

.,
●

8

8

■

Project Plan contemplated 596 on-street spaces
(exception to general rule of off-street parhng for
residences)

596 based upon 1,300 dwelling units with 38V0 multi-
family

Developer map shows 35~0 multi-family, with 1,215
total dwelling units

8oth changes predia less on-street par~ng
I
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.‘ Parting ~olations

■ Phase I– 573 on-street spaces
m Phase lA–359

. Phase lB-214

■ Leaves 23 spaces for Phase II

■ Phase II’’Signature Set’’ -264 streeteet
spaces

Otiober 25,2005 PmparW by ~UC 117

.,’. Parting Wolations

■ 264 estimate is too low, given units projeded
for Phase 11:
. 132Multi-family= 198
.355 Singlefamily= ~
. Total spaces 908
, Garagespaces (408)
■ Otheroff-street B
(1500/.eWmate)

. Total on-street 410
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.‘, Parting Wolations

Hundreds of on-street parting spaces above initial
projetion – number of on-street parting spaces
should adually be going down

Without a valid Phase II plan, we simply have an
unregulated increase in on-street parting (Where is
the waiver?)

This is worsened by the fad that many garages are
substandard for two-car garages

Further redution of available on-street space due to
narrowed streets and fire code requirements

Otiober 25, 2005 PEpa& ~ -C 119

[

‘, ParKng Issues

120
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‘ Parhng Issues

‘ Parting Issues
I
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1

-

Parting Issues

123

‘ Manor Home Amendments

■

■

■

■

Manor Homes originally approved as 9-unit
dwellings (1 - Phase I; and 4- Phase II)

June, 2004 and August, 2004 – Developer
plats and permit for 12-unit dwellings (both
Phases)

Nevertheless, the Board is asked to approve a
change from 9 to 12-unit dwellings on
February 10,2005

WHY?!

Wok, 25,2005 PEP8M by -C 124 I
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‘ Manor Home Amendments

7
I

125

-

Manor Home Amendments

[

.-!, -

o-!,, m

- —.,

.-,

126Otiber 25, 2005

63



‘ Manor Home Amendments
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.,’,, Manor Home Amendments

,“,
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,’, Manor Home Amendments
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‘ Manor Home Amendments
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.‘ Manor Home Amendments
.—

. .
■

■

■

Januay, 2005- Height Threshold Wolation Hearing
scheduled for March 17, 2005

Februav 1, 2005- Meeting with CPJ and Bonuto to
review “proposed” Manor Home changes

Februa~ 10, 2005 – Manor Home Hearing
. Sbff Report - Oeveloper Pro~sal:

. “The proposal will enlarge the fmtprint and unit count of five
multi-family buildings wittin pha= one and two. The units
were originally approved as 9-unit, three-stow buildings...The
amendment is to create two n-unit buildings and three 12-unit
buildings, all three stories.”

..’ Manor Home Amendments

.,

■ Whatwere they trying to accomplish?

■ Could it be that there was another agenda?

Otiober 25, 2005 PreWti N flUC 132
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~_ Manor Home Amendments
-

[

Mil ‘
—

---
.

67


